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Hearings

T Institutions shall provide for a live hearing before a hearing examiner using the contested case
proceedings set forth in SDCL chapteét@l 1:17.C.5.1.



Hearings—Notice
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T Parties have the right to aadvisor of their choice, who may be,
but is not required to be, an attorney. 1:17.C.4.4.

T An institution must provide an advisor at the live hearing if a
party does not have one.

T The institution must provide the advisor at no fee
charge to the partybut the institution may choose the
advisorwho may beut is not requiredo be,an attorney.
1:17.C.5.3.
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discretion, to ask the other party arahy witnesses alktevant
guestions and follow up those questions, including those
challenging credibility. 1:17.C.5.3.1.

T An advisor is requiretb conduct crosgxamination. A party
may never personally cross examine a witndss7.C.5.3.2.

T Any restrictions imposed on advisor participation by the hearin
examiner must apply equally to both parties. 1:17.C.4.4.




T Retention of hearing examiner (campus should work with BOR office to retain)
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with the HE.
t Hearing advisors
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proactive in building a pool of individuals on your campus.
T Room layout and tech needs
1 Recording method and device
T Scheduling: The TIX Coordinator will be responsible for communicating with parties, advisors, and
witnesses regarding scheduling and hearing availability.
T Other details to manage in a timely manner: Method of party/witness appearangee(son,
Zoom, other)
T Copies of complaint documents available for hearing.
T Managing expectations regarding timelines, outcomes, or hearing roles.
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¥ Some parties may wish to delivéreir own statement or have theiadvisor reacbr deliverone for them.
T Presentationof Evidence
T 1) University presentgvidence and witness testimony to fulfill its policy obligatiegardingthe burden of proof and burdeto gather
evidence sufficient to reaca determinationregardingresponsibility.
T Both complainant and respondent, throudjireir advisor, have th@pportunity to ask questions of any witness called by the
university. Sincéhis is typically considerecross-examination, questioning occurs througk advisor.
T The hearing examinenay also askuestions.
¥ Thehearing examinewill monitor the examinationand cross-examinatioaf witnesses to ensure that questions are relevant.
T 2) Complainant presentsvidence and witness testimony (if they have evidencwitmesses beyond those called by theiversity).
T Therespondent, presentingttorney forthe university, and thénearing examinewill also have thepportunity to crossexamine or
ask questions of thevitnesses.
T 3) Respondent presentsvidence and witness testimony (if they have evidenceitmesses beyond those called by theiversity).
T The complainant, presenting attorney for the university, and the hearing examillexiso have the opportunity to cross examine or
ask questions of thevitnesses.
Closing Statement
T Hearing examiners have permittetbsingstatementsin various forms: Orally and immediately followitige presentationof evidence, oin
writing due withina certain numbepof businesglays followinghe hearing.

T ** RememberSome of thenearing procedure may deperah the discretionof the hearing examineusedfor that hearing. Th@bove is only a
generaloutline of how hearings have be@onductedto date and may diffeor be adapteddepending orthe circumstances.



FAQs about Hearings:

s

Whenanswering questions abowthat will occur at the hearing,
remember: much of what occurs and hawnay happen is withithe
discretion of the hearing examiner.
T A hearing examiner may impose rulesohduct fora hearing as
long as they are equally appli¢dl the parties andlo not contradict
a policy requirement.
Due b confidentialityrequirements,other than an advisor, a party may
not have others attendhe hearing.This includes support persons.
T If a party has a disability, the party may be entittechave
additional persons such agsons assisting witthe disability, ora
0 VPuU P Jvd E% @VS]EUY O=u% E » v C 0T cu]
(IDEA, ADA) and/arecessary to conduct the hearing.
¥ REMEMBERisclosureof informationwithout express
authorization from a student to anyone who is not their designated
advisor(a parent orother party)regardinga complaint may not only
violate BOMPolicy 1:17, but alsBERPA.
The HEBwill provide their proposed determination to éhpresident of the
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deadline for this per policy, althoughe general requirement tconduct
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After a hearing:

T An institution must provide the proposedritten determination to the parties
simultaneously. The proposetetermination becomes$inal either:

T At the conclusion of theetition for administrative review to the Executive
Director; or

T If a petition for administrative review is not fildyy either partythe date
on which the petition for administrative review would no longer be
consideredimely.

T 1:17.C.5.5.

T If no petition for administrative review is fileglithin the timeframe provided,
upon the expiration of the timeframe, the proposed determination of the
institution shall constitute the final decision on the mattehich is subject to
appealto the gate circuitcourt in accordance with South Dakota law.
1:17.C5.5




Pectitions for
Administrative
Review

T Petitionsmay befiled by either party.
T Review may be sought from:
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regarding responsibility; or
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or any allegationgherein.
1:17.C.6.1.

T A petitionfor review must bdiled:
T In writingto the Executive Director of the Board
of Regents; and
T No later than tenworking days after notice of
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1:17.C.6.1.
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1 Grounds for review by either party:

T A procedural irregularity that affectettie outcome of the matter;

the matter: and

T New evidence that wasot reasonably available at the time the determination
regarding responsibility afismissaivas made, that could affect the outcome of

T The Title IX Coordinatanvestigator, or decision maker haccanflict of interest

or bias for oragainst complainants or respondents generalha individual
complainant orrespondent that affected the outcome of the matter.
1:17.C.6.1.1-6.1.3.

T Petitionsnot made onone of these grounds, dhat do not include supporting
arguments or documentation, witle rejected. 1:17.C.6.2.




T Within five working days of receivi@p,etition, the Executive Directaoy their
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designee, shall provide writtemotice of the petition to the other party. That
party willhave five workinglays from the date of thaotice to submit a
written statement to the Executive Director support of,or challengingthe

outcome.1:17.C.6.3.

T Petitionsfor administrative review wilbe limited to a review of:

T The written determination of the institutionyhich shall includ¢he
proposed determination of th@earingexaminer;

T Theverbaim record ofthe hearing;

T Supportingdocuments submitted as part of the hearing; and

T Written statements and/or supportingocumentation submittedy the
respondent and/orcomplainant in accordance with the appeabcess.

1:17.C.6.4.1-6.4.4.
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Pectitions for
Administrative Review

T The Executive Director wiisue a decision atie petition
after receipt of the non%. 3]13]}%]VIPSC [+ AE]33 v 35 3
or after the expiratiorof the time providedto submitsuch a
statement.

T The decision wilbe issued simultaneously to both
parties.
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determining whether:

T Any materiadecisions lackubstantialsupportin the
record;and

T Any procedurakrrors materially impactinghe integrity
of the decision.

T The Executive Director may affirmmiodify the decision of
the institution, or return the decision to the institutidior
reconsideration, additionahvestigation, or a new hearing.

1:17.C.6.5.
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Continuing Requirements A3

T Supportive measures to maintain the status quo may continue dynemglency of an appeal. p. 30393.
T In certain circumstancegn institution may also opt to continue supportive measurethe event of a
determination that a respondent is not responsible for tenduct alleged in a formabmplaint.
T Preservation of Records

T The followingmust be obtained for a seven-year period:
T Each sexudlarassment investigatiomcluding:
T Any determinatiorof responsibility;
T Any audio or audiovisuabcording or transcript of any live hearing conducted in the matter;
T Any disciplinary sanctions imposed on the respondent; and
T Any remedies provided to a complainant designed to restore or preserve equal accessiacationprogram or
activity.
T Any appeal anthe result therefrom;
T Any informal resolutiorndthe result therefrom; and
T All materialsused to trainTitle X Coordinators, investigators, decision-makers,anydpersorwho facilitates annformal
resolution.

1:17.C.10.1.1-10.1.4.
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T May only bemplementedafter a determination of responsibility is issued and
cannot beeffective untilafter an appealif one is requestedhasbeenresolved.
T Supportive measures may shkk implemented.

T A determination of responsibility is not requiréal resultin a specifisanction.
Institutions have flexibility to determine which sanction is most appropriate for
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T An institution may consider mitigatingrcumstancesvhenimposingsanctions.
p. 30144.

T More than onetype of sanction may be imposed omespondent for any single
finding of responsibility. 1:17.C.2.2.11.



Remedics

T Remedieshould restore or preserve equal access to the
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T They must be providetb a complainantvhena
respondent has beefound responsible for sexual
harassment against the complainant.

T A remedy to the complainamhay take thesame
form as a sanction on the respondent.

T A remedy may take the sanferm as a supportive
measure, although remedies may Gesciplinary or
punitive in nature ananay burden the respondent.

T The Title IX Coordinator is responsible for
Implementingremedies.

T Remedies should not kbaisclosed to the respondent
unless the respondent is directly affected
disclosure to the respondent is necessary to carry
out the remedy. p. 30425.






